Intellectual Property in the Digital Age

Creation, Control, and the Battle for Ideas
Brendan Shea, PhD

Rochester Community and Technical College
PHIL 1150: Computing and AI Ethics




Before We Begin: When Did Mickey Mouse Stop Being Private Property?

Two questions. Write down a number for each — guesses only.

1. Mickey Mouse first appeared in Steamboat Willie in 1928. In what year did
that film enter the public domain, so that anyone could copy it freely?

2. You write a song today. How long does your copyright last?

Commit before we go on

Say your two numbers out loud. Whoever guessed the longest term for question
2 —you are probably still too low.




The Answer: 2024, and Your Whole Life Plus Seventy Years

Ninety-six years for a seven-minute cartoon

1928: Steamboat Willie — 1976: the Copyright Act extends terms — 1998: the
Sonny Bono Act extends them again — January 1, 2024: the film finally enters the
public domain. Your own song gets life plus 70 years.

The question this course asks about that

Copyright is justified as an incentive to create. Notice what a retroactive
extension can and cannot do: it cannot cause 1928 to be more creative. So what
is it for, and who asked for it?

We will come back to this — along with the catch, which is that Disney still holds
trademarks on Mickey and copyrights on every later version of him.



Central Questions

« Why should anyone “own” an idea, and what philosophical traditions justify
intellectual property?

- What are the four primary types of IP, and why do they differ in duration and
purpose?

« How did digital technology disrupt traditional IP business models and
enforcement?

« What ethical frameworks help us evaluate disputes—from Napster to
Al-generated content?

e Do IP mechanisms primarily promote innovation, or primarily enable control
by powerful interests?

» How do we balance creators’ rights with the public’s access to knowledge?

Thomas Jefferson, Letter to Isaac McPherson (jefferson_mcpherson)

“He who receives an idea from me, receives instruction himself without less-
ening mine; as he who lights his taper at mine, receives light without dark-
ening me.”




Lecture Outline

Introduction: Intellectual Property in the Digital Age



Connections to Previous Lectures

Lecture 1 (History): Each IT revolution promised liberation but enabled control.
IP law is the legal mechanism attempting to thread this needle—protecting
creators while managing public interest.

Lecture 2 (Virtues): IP systems shape what kind of innovators and citizens we
become. Does Copyright/Patent law encourage intellectual virtue (curiosity,
intellectual humility) or vice (secrecy, rent-seeking)?

Lecture 3 (Free Speech): IP and free speech tensions. Patents can restrict
speech about inventions; copyright restricts quotation and remix; DMCA
criminalizes circumvention speech. Balance?

Looking ahead: Lectures 5-8 will apply IP ethics to crypto, privacy, Al, and labor
contexts.



What is Intellectual Property?

Definition: Legal rights that protect creations of the mind

 Intangible: Unlike physical property, ideas can be copied without “taking”
them

« Non-rivalrous: Your use doesn’t prevent my use (unlike a sandwich)

- Artificial scarcity: IP law creates scarcity where none naturally exists

« Time-limited (usually): Eventually enters the “public domain”

[ Physical Property } Elntellectual Property}

Rivalrous, Excludable Non-rivalrous, Hard to exclude

The fundamental tension: Creators want compensation; society wants access to
knowledge.



The Four Types of Intellectual Property

Type Protects Duration Example

Copyright Creative expression Life + 70 years (US) Harry Potter novels
(books, music, code)

Patents Useful inventions and 20 years Pharmaceutical
processes drugs

Trademarks Brand identifiers (names, Indefinite (if renewed) Nike swoosh
logos)

Trade Secrets Confidential business Indefinite (if kept secret) Coca-Cola formula
info

Key point: Each type has different justifications, durations, and rules.



Copyright in Depth

What it protects: Original works of authorship fixed in tangible form

Rights granted: What it does NOT protect:
« Right to reproduce, distribute, « Ideas themselves (only
display expression)
- Right to create derivative works  Facts and functional elements
 Right to control who can do the » Works in the public domain
above

Key limitation: Fair use doctrine (criticism, education, parody, transformative
use)

If you write a song that sounds exactly like another song but you never heard
the original, is that infringement?




Patents in Depth

What it protects: Novel, useful, non-obvious inventions
Requirements for patent:

« Novelty: Must be new

- Utility: Must be useful

- Non-obviousness: Can’t be obvious to someone skilled in the field

The Patent Bargain

 Inventor discloses how the invention works (public learns)
 In exchange: 20-year monopoly on making, selling, and using

Types: Utility patents, design patents, plant patents
Key tension: Encourages innovation vs. blocks follow-on innovation
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Thomas Edison: The Patent Machine
Edison (1847-1931): Master of the
Patent

» Held 1,093 US patents—a record
that stood for decades

« Built the first industrial research
lab at Menlo Park

 Inventions: phonograph,
incandescent bulb, motion picture
camera

» Fought the “War of Currents”
against Tesla/Westinghouse

The IP Question

Did Edison’s patents protect innovation—or Thomas A. Edison, c. 1877-1880. Public domain.
lock down technology others could have 11
improved?



Trademarks and Trade Secrets

Trade Secrets

« Protect source identifiers « Protected by keeping them secret
» Must be distinctive (not generic) « No time limit—but once revealed,
« Can last forever if actively used protection lost
- “Genericide”: When trademarks » Examples: Algorithms, customer
become generic (aspirin, lists, recipes
escalator, zipper) - Legal protection against

misappropriation

‘ Is it ethical to reverse-engineer a competitor’s trade secret?
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A Brief History of Intellectual Property

Year

Development

1710

1790
1886
1976
1994
1998
2020s

Statute of Anne (first copyright law)—14 years, renewable
once

US Copyright Act—14 years

Berne Convention—international copyright harmonization
US Copyright Act—life + 50 years

TRIPS Agreement—links IP to global trade

DMCA + Sonny Bono Act—life + 70 years

Al and streaming reshape everything

Key observation: IP terms have consistently expanded, always justified by
“encouraging creativity”—but is that what’s actually happening?
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Lecture Outline

Philosophical Foundations
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A Philosophical Puzzle: Can You Own an Idea?

Jefferson’s Paradox

» Take my car and I lose it; copy my
idea and I still have it

 Ideas are non-rivalrous—sharing
doesn’t diminish them

« IP law creates artificial scarcity
where none exists

Thomas Jefferson, 1813

“He who receives an idea from me,
receives instruction himself without
lessening mine; as he who lights his
taper at mine, receives light without
darkening me.”

Plato (428-348 BCE), Roman marble copy. Musei
Capitolini, Rome. Public domain.
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Justification 1: Locke’s Labor Theory

The Labor Argument

1. People have a natural right to the fruits of their labor.
2. Intellectual creations are the product of mental labor.
3. Therefore, creators have a natural right to control their creations.

The Lockean proviso: ...as long as “enough and as good” is left for others

Problems with this view:
« Ideas build on prior ideas—how much is really “yours”?
« Does mixing labor with something give you the whole thing?
« Digital copying requires no labor from the copier
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Justification 2: Utilitarian / Incentive Theory

The Incentive Argument

1. Society benefits from creative works and inventions.

2. Creating such works requires time, effort, and resources.

3. Without protection, creators can’t recoup their investment (others will
copy).

4. IP rights provide incentives for creation.

C. Therefore, IP is justified because it maximizes social welfare.

The dominant view: This is how courts and legislatures usually justify IP.

Critical questions:
« What’s the optimal length of protection? (Current terms may exceed what’s
needed)
« Does IP actually incentivize, or mostly enrich incumbents?

- What about creation that happens without IP incentives (open source, fan
{8 18~ N\S)
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Justification 3: Personality / Expression Theory

Associated with: Hegel, continental European tradition Core idea: Works are
extensions of personality

The Personality Argument

1. Persons have dignity and deserve respect for their self-expression.
2. Creative works embody the creator’s personality and vision.
C. Therefore, creators have moral rights beyond economic rights.

Moral rights (droit moral): Right of attribution (credit), right of integrity (no
distortion). Stronger in Europe than US.

‘ Does an Al have “personality” that could be expressed in creative works?
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The Social Contract of IP

The bargain: Society grants temporary monopoly; creator gets compensation;
public eventually gets access.

.. Ti
Creator H Limited Monopoly]ﬁ{Public Domain]

Is this bargain still working? Terms keep extending; enforcement expanding;
IP concentrating in fewer hands.

James Boyle, The Public Domain (boyle_public_domain)

“We are in the middle of a second enclosure movement... ‘the enclosure of
the intangible commons of the mind.””
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Lecture Outline

Digital Disruption and Adaptation
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How Digital Technology Changed Everything

Pre-Digital Reality Digital Reality

« Copying was expensive and - Perfect copies at zero marginal
imperfect cost

- Distribution required physical  Global distribution instantaneous
infrastructure - Anyone can be a publisher—or a

« Enforcement was relatively pirate

straightforward

The economic shift:
 Scarcity moves from copies to attention
- Value shifts from content to platforms
e Old business models collapse

Key insight: IP law was designed for a world of physical scarcity that no longer
exists.
21



The Internet’s Challenge to Copyright

What the internet did:
« Made everyone a potential publisher
« Made copying trivially easy
» Made distribution global and instant
« Made enforcement nearly impossible at individual level

Industry responses:
- Litigation (sue individuals, platforms)
+ Legislation (DMCA, SOPA/PIPA attempts)
» Technology (DRM, copy protection)
« New business models (streaming, subscriptions)

The cultural shift: A generation grew up treating digital content as essentially
free.
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Case Study: Napster and the P2P Revolution

Napster (1999-2001)

The facts: Napster enabled millions to share MP3 files peer-to-peer.

The lawsuit: A&M Records v. Napster—recording industry sued for contrib-
utory infringement.

The outcome: Napster shut down in 2001, but technology moved on (Kazaa,
BitTorrent, etc.)

The aftermath: Music industry revenue collapsed (then recovered via
streaming); demonstrated that law couldn’t stop technology; led to iTunes,
Spotify, and the streaming model.

‘ Did Napster “kill” the music industry—or force it to innovate?
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The DMCA and Digital Locks

The Digital Millennium Copyright Act (1998):

Key provisions:

« Anti-circumvention: Illegal to break digital locks (DRM), even for legal
purposes

- Safe harbors: Platforms not liable if they respond to takedown notices
 Notice and takedown: Copyright holders can demand removal

The problem with anti-circumvention:
« Can’t rip your own DVDs for backup
« Can’t unlock your own phone (until exemptions granted)
 Security researchers criminalized
- Right to repair blocked

Key insight: DMCA shifted power from owners to manufacturers.
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Streaming and the New Distribution Model

The shift: From ownership to access

How streaming changed IP: Users don’t “own” content—they rent access.
Platforms can remove content at will. Artists earn fractions of a cent per play.
Catalog value concentrated in platforms, not creators.

Metric Value
Spotify pay per stream $0.003-%$0.005 (varies by country)
Streams needed for $1 200-330 streams

Minimum threshold (2024) 1,000 streams/year to earn anything

Who won? Platforms and major labels, not necessarily artists or consumers.

Is “access to everything” better than “owning some things”?
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Lecture Outline

Critiques and Abuses of IP
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Peter Drahos: Information Feudalism

Key work: Information Feudalism (drahos_information_feudalism)

Core argument:
« IP has been globalized through trade agreements (TRIPS, etc.)
 Driven by small number of powerful corporations, not public interest
» Creates new feudal relationships: IP lords and IP serfs
» Developing countries forced to adopt strong IP regimes

The mechanism:
e Link IP to trade agreements
« Threaten trade sanctions for non-compliance
« Ratchet up protection globally

Key insight: IP expansion is about market control, not innovation.
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Cory Doctorow: Chokepoint Capitalism

Key work: Chokepoint Capitalism (doctorow_chokepoint)

Core argument:
« Big Tech and Big Content have created “chokepoints”’—bottlenecks they
control
« IP law helps maintain these chokepoints
» Creators are squeezed between powerful buyers and sellers
» The problem isn’t piracy—it’s monopsony (buyer power)

Examples of chokepoints:
« Amazon controls book/ebook market
 Spotify controls streaming
» Google/Apple control app distribution
« Audible controls audiobooks (with DRM lock-in)

The solution: Not stronger IP, but competition policy and interoperability
mandates.
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Tim Wu: IP and the Attention Economy

Key works: The Master Switch (wu_master_switch), The Attention Merchants
(wu_attention_merchants)

Core insights:
« Communication technologies follow a cycle: open — closed — regulated —
disrupted
« IPis a tool for maintaining closure
« Attention is the real scarce resource; IP controls access to attention

The pattern:
1. New technology promises openness
2. Incumbents use IP to establish control
3. Consolidation follows
4. Until next disruption

Application to Big Tech: Platforms use IP (and IP-adjacent tools like ToS, APIs)
to maintain dominance.
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Case Study: Disney and Copyright Extension

Mickey Mouse and Copyright

The pattern: 1928: Mickey appears in “Steamboat Willie” — 1976: Copy-
right Act extends terms — 1998: Sonny Bono Act extends again — Jan 1,
2024: Steamboat Willie finally enters public domain

The lobbying: Disney among largest lobbyists for copyright extension; Sonny
Bono Act sometimes called “Mickey Mouse Protection Act.”

The critique: Retroactive extension can’t incentivize creation already
done—pure rent-seeking.

The catch: Disney still holds trademarks on Mickey and copyrights on later
versions.

‘ Should corporations be able to own characters indefinitely through trademark?
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Case Study: Pharmaceutical Patents and Access to Medicine

The Pharma IP Problem

Drug development is expensive ($1-2B per approved drug). Patents grant
20-year monopoly pricing. Result: Life-saving drugs priced beyond reach
of many.

Examples: HIV/AIDS drugs initially $10,000+/year, generics ~$100/year. Insulin
prices in US often 10x higher than other countries. EpiPen price increases 600%+

over time.
The tension:
« Without patents, less incentive for R&D (utilitarian argument)
« With patents, people die from lack of access (harm)
The global dimension: TRIPS agreement forces developing countries to respect
pharma patents.
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Case Study: Patent Trolls and Strategic Litigation

Patent Trolls (Non-Practicing Entities)

What is a patent troll?
« Companies that own patents but don’t make products
» Business model: Sue or threaten to sue actual producers
» Target: Often small companies who can’t afford litigation

The economics:
« Average patent lawsuit costs $2-5 million to defend
» Settling for $100K-500K is “rational” even if you’d win
« Trolls acquire vague patents cheaply, extract settlements

Example: Personal Audio LLC sued podcasters over “episodic content
distribution” patents.

The harm: Innovation tax; discourages small innovators; resources wasted on

litigation. 3



The “Enshittification” Connection

Doctorow’s concept: Platforms decay in a predictable pattern

The cycle: (1) Platform is good to users — (2) good to business customers — (3)
extracts value from both
How IP enables enshittification:

« DRM and lock-in: Can’t leave with your purchases

 ToS as law: Platforms can change rules unilaterally

« API control / Copyright claims: Cut off competitors, silence criticism

Key insight: IP isn’t just about protecting creation—it’s about controlling
markets.

‘ Have you experienced enshittification? Which platforms?
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Lecture Outline

Market Power and Control
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How Big Tech Uses IP

The arsenal:

Tool How It’s Used

Patents Build defensive portfolios; sue competitors;
cross-license with other giants

Copyright Control user content; DMCA takedowns; protect
code

Trade secrets Algorithms, training data, business methods

Trademarks Brand protection; keyword advertising disputes

Terms of Service Create IP-like control without formal IP

The strategy:
« Accumulate IP for defense and offense
» Use IP to raise barriers to entry
 Cross-license with other giants (mutually assured destruction)
« Sue smaller competitors who can’t reciprocate
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Terms of Service as IP Instruments

The hidden contract: Every platform has ToS; users must agree to access
service; terms grant platforms extensive rights over user content.

Typical ToS provisions:
« Broad license to user content (perpetual, worldwide, royalty-free)
« Right to modify or remove content; binding arbitration
« Unilateral modification rights

The critique: These are contracts of adhesion (take it or leave it). No meaningful
consent or negotiation. Create IP-like control without IP law’s limitations.

‘ Have you ever read a Terms of Service agreement? Should they be regulated?
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Case Study: Oracle v. Google (API Copyright)

Google LLC v. Oracle America, Inc. (2021)

The dispute: Can you copyright an API (Application Programming Inter-
face)?

The facts: Google used Java API declarations in Android. Oracle sued for
copyright infringement. 10+ years of litigation.

The ruling: Supreme Court ruled 6-2 for Google—API use was fair use. But
the Court did not decide whether APIs are copyrightable at all.

Why it matters:
« APIs enable interoperability
- If APIs copyrightable without fair use: Incumbents can lock out competitors
« Court emphasized transformative use and programmer investment

The stakes: Foundational question for software industry competition.
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Case Study: Right to Repair Movement

The Right to Repair Problem

How manufacturers block independent repair: DMCA anti-circumvention
prevents accessing diagnostic software. Parts “paired” to devices; won’t
work without authorization. Result: Must use expensive authorized repair
or buy new.

Examples: Apple iPhone repair restrictions, John Deere tractor software locks,
medical device repair restrictions.

The movement: State “right to repair” laws emerging; FTC attention increasing;
some manufacturers loosening restrictions.

‘ Do you own a device if you can’t repair it?
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Lecture Outline

Beyond Traditional IP: Open Source and Creative Commons
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The Open Source Movement

Core idea: Use copyright to keep things open, not closed

How it works: Software released under open source license. License grants
permission to use, modify, distribute. “Copyleft” (GPL) requires derivatives stay
open; “Permissive” (MIT, Apache) allows any use.

Success stories: Linux (runs most servers, Android), Apache/nginx (web
servers), Python and JavaScript frameworks, Wikipedia (open content).

The economic puzzle: Violates standard IP incentive theory, yet produces
enormous value. Motivations: reputation, community, ideology, strategic.

‘ Why do people contribute to open source for free?
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Creative Commons and Alternative Licensing

Creative Commons (founded 2001):
- Standardized licenses for non-software content
« Allows creators to grant permissions in advance
- Range from very open to more restrictive

License Allows

cco Anything (public domain equivalent)
cCcBY Any use with attribution

CC BY-SA Any use with attribution + share alike
CC BY-NC Non-commercial use with attribution

CC BY-NC-ND Non-commercial, no derivatives, attribution

Impact: Wikipedia uses CC BY-SA; many educational resources (OER movement)
The AI complication: CC-licensed works have been used in AI training—was this
the intent?
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Lecture Outline

Al and Intellectual Property
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Al Training Data and Copyright

The basic question: Is training Al on copyrighted works infringement?

How LLMs are trained:
« Ingest massive amounts of text (books, websites, code)
 Learn statistical patterns
» Generate new text based on patterns

Position Argument

Infringement  Training is copying; derivative works cre-
ated

Fair use Transformative purpose; doesn’t substi-

tute for originals
New paradigm Copyright not designed for this; need new
rules

The stakes: If training requires licensing, only large companies can afford it.
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Case Study: The AI Copyright Wars

Major AI Copyright Lawsuits (2023-Present)

Key cases: NYT v. OpenAl/Microsoft, Getty v. Stability AI, Kadrey v. Meta,
Bartz v. Anthropic, Thomson Reuters v. Ross.

The claims: Training without a license; models reproducing protected content;
and—separately—how the training data was obtained.

Where things stand (mid-2026):
« More than a dozen suits against OpenAI and Microsoft consolidated as an
MDL in the Southern District of New York
« Anthropic’s $1.5 billion class settlement—the largest in US copyright
history—received final approval in July 2026
- No federal appeals court has yet ruled on Al training and fair use; the first
to hear the question was argued in June 2026 and is undecided

Almost nothing here is binding precedent yet. Expect the ground to shift during this semester.
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You Be the Judge: The Authors v. the Model

The facts, stipulated

An AI company trained a language model on books. It bought and scanned some
of them. It also downloaded and kept a permanent library of millions of pirated
books. Authors sued.

Three benches. Rule on each act separately — fair use or not — and say why:

1. Training the model on the text
2. Scanning books the company lawfully bought
3. Keeping the pirated library

Before you see the real holding

Did your three answers come out the same? If they did not, name the principle
that separates them — that principle is the whole case.
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What the Courts Have Actually Held

It is often said that “courts ruled Al training is fair use.” That is too coarse. Bartz
v. Anthropic (N.D. Cal. 2025) split the conduct apart:

Conduct Holding

Training a model on the books Fair use (“exceedingly transformative”)
Scanning lawfully purchased print books Fair use (format shift)

Keeping a permanent library of 7M+ pi- Not fair use

rated books

Anthropic then paid $1.5 billion—roughly $3,000 per work across some 482,000
titles—over precisely that last row.

The distinction worth remembering

The fight is turning less on what models learn than on how the corpus was acquired. A separate theory,
market dilution, asks whether a flood of AI output can harm the market for human work even when no
passage is copied.
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AI-Generated Content: Who Owns It?

The question: If Al creates something, who owns the copyright?

Current US position:
« Copyright requires human authorship—now settled, after the Supreme Court
declined to review Thaler v. Perlmutter in March 2026
« Purely Al-generated works are not copyrightable
« Human-AlI collaboration: human contributions may be copyrightable, case
by case
« Prompts alone—however detailed—do not make you an author

The complications: How much human input is enough? What about curation and
selection? Different countries may reach different conclusions.

Implications: Al art may be public domain by default; creates incentive to hide
Al involvement.

‘ If you write a detailed prompt and AI generates an image, should you own it?
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Fair Use in the Age of Al

The fair use factors: (1) Purpose and character, (2) Nature of original, (3) Amount
used, (4) Effect on market

Factor For Fair Use Against Fair Use

Purpose Transformative (new Commercial (selling AI
tech) products)

Nature Published works Creative expression

Amount Necessary for function Entire works copied

Market Doesn’t replace origi- Competes with creators
nals?

The key question: Is statistical learning “transformative” enough?
Precedent: Google Books (scanning for search = fair use); but that preserved
originals and limited display.
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Lecture Outline

49
Conclusion: Intellectual Property in the Digital Age



Key Concepts i

Locke’s labor theory holds that creators deserve property rights over work that mixes their mental
labor with the world—the most intuitive foundation for copyright and patent.

Utilitarian / incentive theory justifies IP not by desert but by social benefit: exclusive rights
incentivize creation that benefits everyone.

Hegel’s personality theory holds that creative works express the author’s identity, justifying
moral rights even after commercial transfer.

Non-rivalrous goods are resources whose use by one party does not prevent use by
another—ideas are naturally non-rivalrous, making IP’s “artificial scarcity” a
deliberate policy choice.

Fair use permits unauthorized use for criticism, commentary, education, and parody; the key
test courts apply is transformativeness.

DMCA (1998) criminalized circumvention of digital locks, prioritizing enforcement over fair use
and blocking repair, security research, and accessibility.

Copyleft (GPL) uses copyright’s own mechanics to keep software open: any derivative must
also remain open—IP turned into a tool for the commons.
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Key Concepts ii

Enshittification (Doctorow & Giblin) describes how IP and platform lock-in allow companies to
progressively extract value from users and creators once competition is foreclosed.

If you could redesign IP law from scratch, what would you prioritize: creator incentives, public
access, or a healthy innovation ecosystem?
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